Reconciliation between development and environmental protection is one of the greatest pressing issues of our times and should happen under a full integration model.
INTRODUCTION
'Paradise Regained' is the title of a poem by Milton, which emphasizes the idea of reversals. A paradise that is lost is eventually recovered after the endurance of an epic journey. The reconciliation between development and environmental protection is one of the most important pressing issues of our times. Widespread ecological degradation has already taken place and, for that reason, the achievement of SD is one of the central objectives of Revista Eletrônica de Direito Processual -REDP. Rio de Janeiro. Ano 14. Volume 21. Número 1. Janeiro a Abril de 2020 Periódico Quadrimestral da Pós-Graduação Stricto Sensu em Direito Processual da UERJ Patrono: José Carlos Barbosa Moreira (in mem.) . ISSN 1982-7636. pp. 416-449 www.redp.uerj.br 419 research about the German energy policy, from the point of view of SD. The purpose of Chapter Three is to shed light on why the existing framework that could have sheltered Moorburg's environment and the river Elbe's ecology from degradation have arguably failed both on a domestic and international level. As argued, the international framework that protects FDI is legally binding, surpassing public interest and domestic laws. Furthermore, this study will reveal a paradigm shift in international investment arbitration, characterised by the surrender of the strong German State, who is not used to being in a respondent position, nor to change regulations as a result of lawsuits. The chapter concludes by exploring reforms that shall be undertaken in both the international framework of FDI and arbitration. In order to investigate if a coexistence between the achievement of SD and FDI is possible, the chapter will elaborate on the new generation of IIAs, which contain a sustainability impact assessment clause, revealing that greater transparency, reliability and continuous monitoring are necessary for reaching this goal. The study will conclude by summarising all the substantial issues raised in the paper, and shall afterwards highlight the key concerns pertaining to the achievement of SD in contrast to the protection of FDI.
Finally, in a quest to tackle the referred issue, the study shall explore a feasible reconciliation between both values in order to reach the much desired worldwide implementation for the principle of sustainable development in a broader perspective.
CHAPTER ONE

Examining sustainable development
The concept of sustainable development Sustainable development lacks a universal and precise definition, as this study will help to demonstrate, which brings consequences not only for the enforceability of the principle itself, but to individual policy choices associated with it. In terms of the historical background of the concept of SD itself, the concern surrounding reconciliation between economic development and environmental protection captured global awareness at the 1972 UN Conference on the Human Environment. The 1972 Stockholm Conference followed Club of Rome's 'comprehensive report' regarding the status quo of the natural environment, Revista Eletrônica de Direito Processual -REDP. Rio de Janeiro. Ano 14. Volume 21. Número 1. Janeiro a Abril de 2020 Periódico Quadrimestral da Pós-Graduação Stricto Sensu em Direito Processual da UERJ Patrono: José Carlos Barbosa Moreira (in mem.) . ISSN 1982-7636. pp. 416-449 www.redp.uerj.br 420 after years of exploitation by an industrial planetary community. 6 As human beings, our relationship with the environment is one of inherence, as we belong to the planet, we are not detached from it. The same line of thinking applies to all other creatures that form the interconnected web of life that links all the living species. 7 In the words of Mebratu, the environment is our 'field of meanings and significance', from which we can infer a sense of 'cohesion' and 'a certain wholeness '. 8 Secondly, despite the wide variety of theories about what constitutes development amongst mainstream scholars, this study highlights the view of Sen, who defines it as 'an expansion of freedoms', offering a 'comprehensive, inclusive and humanistic approach' of development. 9 This notion provides a more realistic possibility for the above mentioned reconciliation to occur. On the other hand, the idea that development 'equated with economic growth' 10 could not coexist harmonically with the natural environment has been increasing in awareness amongst researchers and environmentalists around the globe. Therefore, it has been argued that SD would be a contradiction in terms since increasing levels of economic growth would not be possible without generating the corresponding ecological degradation. 11
There are several variations in academia and politics for what defines SD, depending on the preponderance of economic, social or environmental viewpoints. 12 The vagueness of the concept may be justified, nevertheless, by a desire to leave the definition open to debate, which can be an interesting opportunity in the 'world of politics and policies of sustainable Along similar lines, Vandana Shiva claims that science 'has moved beyond mechanistic reductionism' and that 'the ecological paradigm recognises interconnectedness'. 23 Despite these voices amongst scholars, the principle of integration was conceived under the three pillars model, requiring that 'development decisions do not disregard environmental considerations.' One argument put forward in academia about this principle is that it was an 'intrinsic feature of international environmental regulation, and of most developed economies', being still a concern to be considered in developing economies and in the practice of the World Bank. 24 This study will demonstrate, however, that even in human future would perceive the connection between the two concepts and the manner of their reconciliation' and that the principle of reconciliation is 'the principle of sustainable development.' 31 The ancient Sri Lankan society adopted the 'concept of development par excellence', which showed respect for the natural environment, human beings and animals. 32
It went beyond the reductionist model, criticised by Mebratu, embracing, centuries ago, a full integration model of SD. 33 Sri Lanka was then based on a principle that is key to IEL, which is notably 'the principle of trusteeship of earth resources', which led the king to protect both fauna and flora, based on Buddhist teachings. 34 As the king was told three centuries before the birth of Christ, we are the 'guardians' of the Earth, not its 'owners'. 35 Judge Weeramantry finally emphasised that he considers SD to be a rule of customary international law, when he stressed that there is a "general recognition among states of a certain practice as obligatory", hence the nature of customary law can be assigned to the principle of sustainable Seemingly, it has been affirmed that hardly any international court will rule that an individual State did not achieve a certain facet of SD, while reviewing its national policy. In the Case Concerning the Gabcikovo-Nagymaros Dam, the ICJ instead asked the parties to 'look afresh at the environmental consequences and to carry out monitoring and abatement measures to contemporary standards set by international law.' Boyle argues, therefore, that such an argument is based 'on the components of' SD, 'rather than on the concept itself.'
Hence, it is accurate to stress that this normative inconclusiveness about what constitutes SD leaves the final call about it within individual States. 40 On the other hand, it has been also put forward in academia that SD can assume a 'normative status as an element of the process of judicial reasoning', and more than that, can be characterised as a 'meta-principle', which means that when in conflict with other norms or principles, SD shall prevail. Furthermore, when a tribunal rules about a given concept, 'it becomes part of the conceptual apparatus of that tribunal, a kind of prism though which disputes brought before the tribunal are viewed', and that is how the law advances in practice. The concept of SD could, henceforth, develop through judicial decisions, rather than just being at the mercy of policy makers. 41
When it comes to policy, the implementation path of SD is still a major challenge facing the world community. When governments achieved a consensus at the 1992 Rio
Conference, there was political will to do so. In contrast, at the Rio+20 Summit, the 'centre of gravity' completely shifted 'from environment to development and growth', in the aftermath of the 2008 economic crisis. Therefore, according to Vinuales, it 
The clash between environmental sovereignty and foreign direct investment
It has been claimed that negotiating parties of prevailing international agreements related to FDI disregard that a necessary enhancement in international regulations needs to happen as a compensation for the limitations on national sovereignty that arise out of IIAs. As a result, regulatory decisions with regards to the foreign investment at stake get subsequently compromised, especially in host economies 'with weak governance'. 56 The strengthening of such systems of governance would help to achieve the proper equilibrium between a 'stable business environment on the one hand' and SD on the other. 57 This study will reveal, nevertheless, that a strong State such as Germany, which is internationally well ranked in terms of good governance, 58 also suffered a limitation in its environmental regulatory policy powers, when bound by an IIA, namely the EECT.
If there isn't enough policy space left for sovereign governments to protect their nation's environment, then the foreign investor can hypothetically claim a 'breach' of that 1 of this study, SD is a meta-principle that shall develop though judicial decisions and which shall prevail in case of conflict with other norms or principles. The key concern about conflicts between SD and investment protection is that arbitrators are not bound by precedent, nor does the ICSID have a permanent panel of independent arbitrators. Instead they are appointed on a case by case basis and tend to have a pro-investor bias, since only investors can bring claims. 82 The logical consequence is that the pursuit of SD is undermined by the ISDS system.
In the next chapter, this study will explore in depth the case study of Vattenfall v Germany I, where a regulatory chill also took effect after a EUR 1.4 billion ISDS arbitration procedure was filed in ICSID. 83 If the dispute was held between States, the applicable forum would be the ICJ, 84 but because Vattenfall AB is a corporation, regardless of the fact that it is wholly owned by the Swedish State, it can enjoy the privilege of being treated as a foreign investor. 85 The case, which was based on an alleged breach of the EECT, 'was settled after Germany agreed to weaken the environmental standards'. 86
CHAPTER THREE
Examining the clash between the achievement of sustainable development and the protection of foreign direct investment
Critical analysis of the case study Vattenfall v Germany I
In 2009, the Vattenfall Group filed its first case against the German State before the ICSID, with a second case coming later in 2012 following Germany's decision to phase out nuclear energy in the aftermath of the Fukushima disaster. 87 Because of the secrecy that is Revista Eletrônica de Direito Processual -REDP. Rio de Janeiro. Ano 14. Volume 21. Número 1. Janeiro a Abril de 2020 Periódico Quadrimestral da Pós-Graduação Stricto Sensu em Direito Processual da UERJ Patrono: José Carlos Barbosa Moreira (in mem.). ISSN 1982-7636. pp. 416-449 www.redp.uerj.br 435 often involved in arbitration procedures, 88 it is paramount to emphasise that 'this was the first known investor-state arbitration procedure against Germany', but there could have been more. The dispute concerned the construction of a coal-fired power plant in Moorburg, in the vicinity of Hamburg, also located on the River Elbe. 89 It was claimed that the local Moorburg authorities had a political motive to delay the authorisation for the construction 'of the Moorburg power plant by approximately 9 months' and that this would have represented a breach of Germany's commitments under Article 10 (1) of the EECT. The
Vattenfall Group argued further that the restrictions imposed by Germany 'under the water use permit' of the river Elbe were incompatible with the same article. In relation to this item, the claimants put forward that the Moorburg authorities restricted the amount of 'cooling water' that they could extract from the river Elbe so that the power plant could 'run at full capacity'. According to their argument, such a restriction would lead the plant to 'be shut down for days or weeks during summertime', what would reduce the electricity generation capacity and hence would make the plant 'uneconomical'.
They also argued that the water use permit contained a lot more rigid requirements concerning 'the temperature of the cooling water permitted to be returned into the Elbe and the oxygen level of water of the Elbe than the Vattenfall Group had reason to expect'.
According to the German authorities, the elevation of the river's temperature and the change of its oxygen level have an impact on the river's ecology and that is why the water permits needed to be restricted. Furthermore, the claimants asserted that the above mentioned Article 10 (1) of the EECT was again breached by the German State because the monitoring period of the fish-ladder, due to be installed in the river in order to reduce the project's impact more specifically on the fish's reproduction patterns, 90 was extended from one to two years. They claim that such an extension 'was a politically motivated, unreasonable measure, impairing the enjoyment of' their investments. The final argument maintained by the Vattenfall Group was that the joined 'effects of the delay of the administrative procedure and the restrictions imposed on the use of cooling water amount to an indirect expropriation of Claimants' As already argued in the previous section, a regulatory chill was thus characterised by the restriction of Germany's environmental sovereignty. In casu, the tension between the rights of Vattenfall as an investor, and the 'public welfare interests' of the German nation 'was resolved to the detriment of the public interest'. As stressed, the environment, as well as people's rights are severely jeopardised by the imbalance in the ISDS system. 94 The pitfalls of this system have initiated a broad 'international reform debate'. Nonetheless, while other developed host States such as Australia, Canada and the US have decided to review 'their approach' towards IIAs, Germany 'continues to insist on secrecy in relation to treaty negotiations and dispute settlement procedures'. It has been argued, nonetheless, that the Vattenfall II arbitration case (nuclear phase out) should be used as an opportunity to promote an ample and transparent debate on this issue. 95 In this context, 'Germany's largest association of judges and public prosecutors' has lately manifested similar worries about the rights that foreign investors enjoy in Germany, urging law makers to 'significantly curb recourse to arbitration in the context of the protection of international investors'. 96
Critical analysis of the German energy policy
Considering SD, Germany has been announcing a transformation in its energy policy Revista Eletrônica de Direito Processual -REDP. Rio de Janeiro. Ano 14. Volume 21. Número 1. Janeiro a Abril de 2020 Periódico Quadrimestral da Pós-Graduação Stricto Sensu em Direito Processual da UERJ Patrono: José Carlos Barbosa Moreira (in mem.). ISSN 1982-7636. pp. 416-449 www.redp.uerj.br 437 in line with its commitments under the Kyoto Protocol and towards fulfilling SDGs 7 and 13. 97 The Energiewende (energy transition in German) is a policy that aims to transition to green power and renewable energy. As of 2015, the share of green power reached a total of 30 per cent in the total generated supply of energy, as the figure below demonstrates. 98 enough policy space to regulate on public issues, such as environmental protection. The country further requested that local remedies are exhausted prior to the submission of a dispute to international arbitration. 112 Finally, it was suggested that IIAs should include in their texts that their purpose is 'to promote and protect investment that contributes to' SD.
However, given the conceptual flaws arising from the latter concept, as already mentioned, it was pointed out that the relevant principles of IEL should be included in IIAs, such as the precautionary principle, polluter pays principle, and finally, the common but differentiated responsibilities principle. The inclusion of such principles would support host States actions in favour of environmental protection. 113
CONCLUSION
This study has argued that the concept of SD suffers from conceptual flaws, possibly because of the existence of a political will to leave the definition open to debate for policy purposes. Such vagueness generates practical difficulties for the implementation of SD and for the much desired reconciliation between environmental protection and development to occur. It has been claimed that SD should be understood from the full integration perspective, which would allow for 'institutional and group interest' influences to be overcome. 114 Present times call for a reboot of this system, where expertise to define and implement key concepts such as SD is captured by interest groups who ultimately help to override public interest. As a rule of customary international law, SD could theoretically constrain States' behaviour, but this rule cannot be applied to reality as there is no practical way or universal formula to define what is sustainable. It has been claimed instead that States have the right to develop sustainably, with the policy choice to define sustainability practices held within their hands. The only way to guide these choices or exercise any external control over them would be through judicial reasoning, as SD is a meta-principle, that prevails over Revista Eletrônica de Direito Processual -REDP. Rio de Janeiro. Ano 14. Volume 21. Número 1. Janeiro a Abril de 2020 Periódico Quadrimestral da Pós-Graduação Stricto Sensu em Direito Processual da UERJ Patrono: José Carlos Barbosa Moreira (in mem.). ISSN 1982-7636. pp. 416-449 www.redp.uerj.br 443 rule the dispute based on the meta-principle of SD, finding therefore that environmental protection should have overriding priority over investors' rights. Nevertheless, international courts are not the applicable forum that rule disputes between foreign investors and host
States. These disputes are governed instead by relevant arbitration conventions, that indicate private forums to settle the cases, mostly the ICSID, set by World Bank in Washington D.C.
The main difference in this case is that arbitrators are not bound by precedent, nor is the panel permanent or the procedures transparent. As a consequence, there is no obligation to respect SD as a meta-principle, especially because international arbitration is a forum to settle investment disputes, with a highly pro-investor bias, since only investors can bring claims. Additionally, there is no imposition to first exhaust local remedies, the awards are final and binding, with no right to appeal, and the procedures are extremely expensive, with a 'loser pays' approach that is not mandatory. In this context, foreign investors, who have no binding duties towards the environment, can sue host States in ICSID whenever they feel their profits have been jeopardised by local regulatory powers. These potentially expensive arbitration procedures or even the threat of filing a procedure can cause a constraint in the policy space of the host State to regulate on environmental protection, generating a 'chilling effect', that severely undermines the pursuit of SD. Further along the study, the case of
Vattenfall v Germany I demonstrated that even a strong State like Germany with a good governance system, suffered a foreign intrusion in its policy powers to regulate on environmental protection due to an expensive arbitration procedure. As a consequence, the relevant environmental standards were weakened so that the dispute could end up in settlement, in a clear example of the protection of FDI trumping the protection of the environment. Furthermore, relevant primary research sources revealed that Vattenfall had no real commitments towards the clean coal technology and ended up selling a non cost effective power plant. Research indicated further that investments in coal might not have been wise because of the energy market prices generated by the Energiewende. As a result, the river Elbe's ecology might have been harmed for no relevant developmental interest, but instead for the sole purpose of satisfying the foreign investor. This study concludes by claiming that FDI can coexist in harmony with the achievement of SD as long as States adopt measures to guarantee the preservation of their policy space to regulate. This guarantee can be obtained, for example, with the demand for the exhaustion of local remedies and the exclusion of the ISDS clause from IIAs. The so called new generation of IIAs could
